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Passed by Shri Uma Shankar Commissioner (Appeals-I) Central Excise·
Ahmedabad

Gzgaa a4ta sn zyc, Inrara-Ill 3rrgaarcu rr ul 3mer vi
--~:------- ~~ -----

Arising out of Order-in-Origif)al No GNR-STX-DEM-DC-07/2016 dated 13.06.2016 Issued by:
Assistant Commissioner, Central Excise, Din: Gandhinagar, A'bad-II1.
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374)=raaf / ,fart ar m i Tar Name & Address of The Appellants/Respondents

Mis. Airoil Flaregas Pvt. Ltd.

z rgl 3r#gr riqz at{ sft anf sf ,f@rant al 3rdRRaa rat av mar &:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way_:-

v#ht ggc, qr zycen vi ?ara 3flt1 nnf@rut at aria
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

fcRfm~.1994 c#I' QRT 86 cB" 3W@~ cJ1l" frr9 cB" Lfffi c#l' "\il'T ~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

Lfit-cr:r ahTm lJlo Rtmr zyc, UTT z]ca vi hara 3r@it4 =nrzafrv it.2o, ea eRua
cfjl-CJJ\3°-s, i'Jmofr 4'R, 3l6l-lC::1611C::-380016

The West Regional Bench of Customs, Excise, ·Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) 3r4lat1 -mznf@raw at f4tr 3rf@)fm, ' 1994 c#l' t!'RT 86 (1) * 3Wffi ~
hara Pala8l, 19g4 a fa g(4) sifa feffRa nrf va.€t 5 if 'clR mw:IT if c#I' "\il'T

0

rah+ft vi Ura rrr rt 3mrb a f4sq r@la #l n hsrt 4Raj it uRt Reg
(sri a ya gift ,R @tf) 3it mer faenauf@raw, at arqfl Pera &, aei fa
fl I cl \JI Pl c/? aT'5f ~ cB" rll I ll4"1 d cB" fl 61 ll c/? '<hzr a ma ui fcha &a srr # a .v'f6T xfcflcf)"{ c#l'
nit, nu #t mir al Gana ·Tur up4fn T; 5 'c1ruf m '3""fffi cf>l=f % cf6i ·~ 1000/- c#lT-1-~
mrrt I we aa d ir, ans at 'l-JilT 3ITT 'c1'11l<TT ·Tzn up4fr GT; 5 Garg IT 50 'c1ruf 'cicfi "ITT ill.~
5006 / - c#lT-1 ~ mrrt I urei hara dt nit, ant at 'l-JilT 3ITT 'c1'11l<TT ·TI u+fr u, 50 6lg m
U vnt ? asi, 100oo / - ~~mrrt I .

(ii) The appeal under su.b section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be fil.ed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest

· demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
the· form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated.
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(iii) fcftfm~.1994 c#J" 'cITTT 86 c#J" ~-'cITTT (2-q) Cfi 3@T@ ~ m!m Pil1111c1e11. 1994 Cfi ~ 9 (2-q) Cfi
31c'f1@ f.imfm t!iTi:\ "CR'!.ir.7 if c#J" u'fT ~ ~ ~ Wirf 3T~. ct;-...fn:I ~ ~ / 3rgl, ta sara zye
(3r4ta) 3r#gr # 4fit ( ufra uR elf) at 3rzga /arrmgr srera 3rga.,tu Gnz yen,
~~<ITT 3lWcR ffi a fer ?a g ft vi a€tun yea ts/ 3rga, b€tun gen err
qfffi[ 3m ~ m'cr ~ N1fr I

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.

2. "ll"~ararau yea rf@)fzu, 1975 # zf u arggat -1 Cfi 3@T@ Refffa fag 3r+a Tc rest vi
err Tf@rant a 3ran at If u 6.50 /-har nzuteu zgc faezit aReg I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of the Court Fee
Act, 1975, as amended.

3. 8l rcn, Gara zye vi taas aft#ta mnfear (arffaf@) Rua6a), 1982 i aff qi ra idf@r nmci
<ITT fl fl:i1faa ffi ~ frn:r:rr c#I" 31N 1fJ z,ta 3raff fan ura ?1

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. mr area, hctr sear grea viaaa 3rjl#hr qf@rsur (fl±a # sf 3r4hi #miii #ctr 3el rea
..'.> _ .:J .:,

37f@1fa, &g #st arr 3sq h 3iii fa=tr(ism-) rf@fr 2a&v(&y Rt ia s) fcais: e.et.&y st fr
fafrr3rf@fr, r&&y Rtar3a3ia hara at aft mof cfi'r -rt i. "ciciffi~<fi'r -a-rt trc§-_Tifi)" ~~~ i.

. " ... "qr fazr err ah3iafa am #rstart araf@a2r@rar atgst 3rf@aazt
±ctr3en res viarash3icrahr '' ma-r fcl;1rmr ~wq; '' if fal1'af ~Tmttri

3 0

·(il mu 11 1ft" <fi" 3rc=rahr imAftf ~
(ii) ~ ~ cfi'r '#r -rt -rc;n, Tifi)"

(iii) ~ ~ fit4J.llqt>!l ct>' fo:r"4"J.I' 6 cfi" 3iaifa er van

0

» 3m72arf rs fas arrhurancfa=arr (i. 2) 3rf@0fG, 2014 h 3wart qa fas#ar4)hr f@art #a7qr

faarreftrrare3rs#fvi 3ft!'rn' q;)' m-r.al1fl'~I

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance Q
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔ Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

(4)(i) ~~r <fi" 11fcr 3r4le qf@raur amar zi srca 3rrar area ar av R@aRa gt m ma-r fcl;1r mr ~wq; <fi" 10%
3 3 3

m tR'ailszi#aavs4a IR.c-1 ~~G11s <fi" 1 o%m tR cfi'r -;,rnr~~ I
3 2

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute."
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ORDER-IN-APPEAL

0

This appeal has been filed by Mis Airoil Flaregas Pvt Ltd., S.No.788 & 793,

Opp.Torrent Laboratories, Kalol-Mehsana Highway, Indrad, Kadi, Mehsana (Gujarat)

[hereinafter referred to "as the appellant'] against Order-in-Original No.GNR-STX

DEM-DC-07/2016 dated 13.06.2016 [impugned order] passed by the Assistant

Commissioner of Service Tax Division, Gandhinagar Division [adjudicating authority].

2. Briefly stated, the facts of the case is that during the course of audit of the records,

it was observed that the appellant had received various services located outside India and

paying service tax as a recipient of service under Reverse Charge Mechanism. On

comparison of financial records of the appellant and ST-3 returns filed by them, it was

observed that during 2012-13 and 2013-14 they had short paid service tax amounting to

Rs.88,735/- in respect of service viz. Consulting Engineering Services and Technical

Consultancy Services. On pointed out the same by the audit officer, the appellant had

paid the said amount with interest on 12.12.2015. However, a show cause notice dated •

02.03.2016 was issued to them for demand of said amount and appropriation of amount

which they have already paid. The show cause notice also proposes for imposition of

penalty under Section 78 of Finance Act, 1994 (FA). Vide impugned order. the

adjudicating authority confirmed the demand and imposed penalty equal to the tax
amount.

I,

3. Being aggrieved, the appellant has filed this present appeal on the grounds that

when the tax and interest have already been paid before issuance of show cause notice,

notice should not have been issued as the case covers within the purview of the ·

provisions of Section 73(3) of FA; that they were regularly paying service tax on such

import of services and during the relevant period they had paid about 12 lacs as service

tax as recipient of such service; that the amount of Rs.88,735/- short paid is purely a

clerical error/mistake and on pointed out the same they immediately paid with interest. .

Q They have recorded complete transaction in their books and accounts; therefore, there is

no intention to evade the tax. The appellant has relied on various case laws in support of
their argument.

4. A personal hearing in the matter was held on 17.02.2017. Shri N.R.Parmar.

Consultant appeared for the same and reiterated the grounds of appeal.

5. . . I have carefully gone through the facts of the case and submissions made by the

appellant. At the outset, I observe that the appellant has not disputed the short payment of

tax but only disputes regarding imposition of penalty under Section 78 of FA. Therefore.
I

I limit the issue for discussion with regard to applicability of imposition of penalty. They

argued that their case covers well within the purview of Section 73(3) of FA which

stipulates that where any service tax has been short-paid, the person chargeable with the

service tax, may pay the amount of such service tax, on the basis of his own

ascertainment thereof, or on the basis of tax ascertained by a Central.Excise ,Officer·=5%,2/ +. N- .°# 7%
ft. •ea /e

&3
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before service of notice on him under sub-section (1) in respect of such service tax, and

inform the Central Excise Officer of such payment in writing, who, on receipt of such

information shall not serve any notice under sub-section (1) in respect of the amount so

paid; that since they have paid the amount so short-paid with interest on pointed out the

same by the officer, no further action by imposing penalty is required to be taken.

6. The adjudicating authority contended that in view of Section 73(4) the FA which

clarifies that section 73(3) shall not apply to a case where the tax has been short paid by

reason of fraud, collusion, willful misstatement or suppression of facts with intent to

evade payment of service tax; that in the instant case the appellant has suppressed the fact
of such short payment with an intention to evade payment.

7. In the instant case, I observe that the appellant was paying their tax liability as a

recipient of service tax in respect of various services received from abroad under Reverse

Charge Mechanism during 2012-13 and 2013-14. However, while comparing the

financial records with ST-3 returns of the said period by the officers, a short payment of

Rs. 88,735/- in respect of service was noticed in respect of Consulting Engineering

Services and Technical Consultancy Services. It is the contention of the appellant that as

they have paid about Rs.12 lacs as service tax under Reverse Charge Mechanism during

the relevant period towards various other services received, the said amount short paid

was a bonafide mistake /clerical enor and there was no intention for evasion of tax as the
said amount was brought in the financial records.

8. On consideration of the facts and submissions made by the appellant, I further

observe that the appellant has admitted to short payment of the service tax liability and

has paid the tax amount on being pointed out by the audit officers before issuance of

show cause notice. Undisputed facts reveal that the appellant has been declared the

transaction in books of account. It is also a fact that during the relevant period under

dispute they have paid about service tax amounting to Rs.12 lacs for different services. In

the circumstances, there could be a bona fde error on the appellant's part of not

declaring/paying the negligible amount of Rs.88,735/- towards Consulting Engineering

Services and Technical Consultancy Services. Therefore, the plea of the appellant that

there was a bona fide error/ inadvertent mistake committed by the appellant in not

recording the amount in the ST-3 return and payment thereof. In the facts and

circumstances, by invoking the provisions of Section 80 of Finance Act, 1994,I am of the

considered view that the penalty imposed under Section 78 of the FA is required to be set

aside and accordingly I do so. In this regard, I rely on the decision of Hon'ble Tribunal,

Mumbai in the case ofrMis Gupta Matallic & Power Ltd [2016 (44) STR 681] and MIs

Rohit Steels [2016(43)STR 403],wherein the Tribunal has set aside the penalty under

0

0

Section 78 of FA in a similar situation. ta•
-· ,
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9. In view of above discussion, I set aside the impugned order and allow the appeal.
The appeal stands disposed of in above terms.

±rs
(3ar 2ia)

3Tgn (3r4he-I
Date:23/03/2017

Attested

.&/$3
Superintendent (Appeals-I)
Central Excise, Ahmedabad

Copy to:

The Chief Commissioner, Central Excise Zone, Ahmedabad.
The Commissioner, Central Excise, Ahmedabad-III
The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-III
The Dy./ Asstt. Commissioner, ST Division- Gandhinagar, Ahmedabad-III
Guard file.
P.A file.

ByR.P.A.D.

To
M/s Airoil Flaregas Pvt Ltd.,
S.No.788 & 793, Opp.Torrent Laboratories,
Kalol-Mehsana Highway, Indrad, Kadi, Mehsana (Gujarat)

1.
2.
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